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consideration havin 


believe that Joseph 


James N. Kelsey, 


and others as yet 


unknown Fave committed and are committing of 


n 


involving the conducting, 


supervising, directing or 


an illegal gambling business 


is in violation 


of Laws of the State 


New York, and 


thereby, within the 

of Title 18, United 

and are conspiring to 

violation of Section 371 of Title 

States Code. 

(b) there is probable cause to believe that 
particular wire communications concerning chese . 
offenses will be obtained through the interception, 


authorization for which is herewith apglied for. 
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In particular, these wire communicatfons will 
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concern discussions of the progress and succes 


of orders and instructions to sub 

receiving of line and other wag 

pertaining to sporting events, 

and. acceptance of wagers placed upon 

of sporting events, 

other conversations relating to the administration, 

conduct and management of the afc 

gambling business, the identity 

the precise nature and scape of the i 

and the relationships of the enterprise witt 

gambling activities. In addition, the communications 
expected to constitute admissible evidence of 


commission of the said offenses. 


normal investigative procedures either have 
been tried without success and reasonably appear 
unlikely to succeed if continued, or reasonably 
appear unlikely to succeed if tried. 
(d) there is probable cause to 
telephone facility bearing the 
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Donald A. DiCarlo, James 
Kelsey, an unidentified 
only as "Ozzie", a male 
M. Silverstein, 
unknown, in connection with th 
he above-described offenses. 
WHEREFORE, it is hereby ordered 
the Federal Bureau of Investigation, United States 
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Attorney General of the United States, the donor 
pursuant the power confer 
United States Code: 
Lombardo, Donald A. DiCarlo, 


an unidentified male individual known only 


vidual believed to be Jack M. Silverstein, 


concerning the above-described o to and 

facility bearing the number 716-633-2254 subscribed to by 

D. Lanson and billed to Joseph Lanson and t! Lepi Facility 
bearing number 716-633-2225 subscri y i to Joseph 
Lanson, both of which are located in the premises at Apt. 6, 

291 Palmdale Drive, Amherst, New York. Such interception shall not 
automatically terminate when the type of communication described 
above in paragraph (b) has first been obtained but shall continue 


until munications are intercepted which reveal the manner in 


which Joseph A. Lombardo, Donald A. DiCarlo, n Kelsey, 


Richard Kelsey, an unidentifi e indivi } only as "Ozzie", 


a male individual believed to be Jack M{. Silverstein, and others 
as yet unknowm participate in the conducting, financing, managing, 
supervising, directing or owning all or part of an 
gambling business which has been and is being conducted in vidlation 
of Article 225.05 of the Penal Laws of the State of New 
thereby, within the meaning of and in violation of Ticle 18, 
States Code, Section 1955, and which reveal the identities 
confederates, their operation, and the nature of 
conspiracy involved therein, or for a period of twenty (29) 
from the date of this order, whichevar is earlier. 
is further ordered, upon 
Telephone Company, a communication carrier as 
in Section 2510(10) of Title 18, Umited States Code, shall 
the applicant forthwith all information, facilities, and 
interceotior 
unobtrusively and with a minimum of inte with the sezvices 
that such cerrier ing the person whose communications 


the furnishing of such facilities or techni 
assistance by the New York Telephone Company to be compensated for 
by the applicant at the prevailing rates. 
PROVIDING THAT, this authorization to intercept wire 
communications shall be executed as soon as practicable afte 
ing of this order and shall be conducted in such a way as to 


minimize the interception of communications not otherwise subdject 


to interception under Chapter 119 of Title 13 of the United Statas 


Code, and must terminate upon attainment of the authorized objective 


t, at the end of twenty (20) days from the date of 
PROVIDING FURTHEE particular care 
to avoid the interception of any conversation of persons under 


criminal indi ni tains to their culpability, in relation 
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gambling related violations of 
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showing what progress has been 


authorized objective and the need 
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DATED: \O- 31-95 


AT: Buffalo, New York 
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FOR THE INTERCEPTION 
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deposes an 


our Affiant has been a 
Bureau of Investigation since 1971 and uch i “investigative 


emant officer of the United States" 


States who 
investigations of an make arrests for 
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in Section 2516 of Titl 18 of the United 
Affiant has been assigned to the Buffalo Office of 
Bureau of Investigation since 


has conducted or participated 


This affidavit seeks authori 
s involving violations of 
New York, and thereby, violations 
1955 and 3710 it United States 
been and are being comni by J r (W/M, 
195 Temple Drive, Cheektowaga, New York; Don 


10/23/32), 1525 Millersport Highway, Amherst, New 


Kelsey (W/M, 9/11/48), 5 Pritchard Street, Buffalo, 


W. Kelsey (W/M, 6/5/35), 
an unidentified white male individual known only as “Ozzie"; a 
male individual believed to be Jack M. i i 5/25/36), 


1260 North Forest, Williamsville, New : yet unkn 


Your Affiant has supervised 


these offenses and as a result of 


(EXHIBIT "B") 


that the aforesaid 
yet unknown, have committed, 
commit violations of Sections 
United States Code at followin 


facilities in the West 


(a) The telephone 


2ea9 Located ia @ 


telephone facility bears a nu 
scribed to by Joseph Lanson, 291 Palmdale Drive, Danny- 


brook Apartments, Amherst, New York. 


(b) 


2254 in a second floor apartment at 


a two story brick apartment dwelling. 
telephone facility bears a number billed to Joseph Lanson 
and subscribed to by D. Lanson, mdale Drive, Danny-~ 


brook Apartments, Amherst, New York. 


(3) The type of communications sought to be intercepted 


are: discussions of the progress and success of the aforesaid 


gambling business, discussions of orders and ins 


ordinates, the line and other 


the transmittal 


(4) From personal participation in the aforesaid investi 
gation and upon review of reports submitted to Your 
Special Agents of the Federal Bureau of Investigation, 
is familiar with the following facts and circumstances 
based upon information from two reliable sources, 


vation, physical surveillances and checks of 


wit: 


A. INFORMANT 


undisclosed confidential 
as "Source One.) Your Affiant believes Source One's info 
be reliable because Source One has furnished information to the Bu 
Field Office of the Federal Bureau of Investigation concerning the 


illegal gambling activities and other criminal activities in the 


Buffalo, New York area, including the activities of Joseph A. Lombardo 


for the past six years. Information furnished by Source One during 
this time period has resulted in 20 arrests and 12 conviction 
information supplied by Source One has been consistently 

by independent investigation by Special Ag 


of Investigation and by other information 
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he recognized the voice of 


Source One that on Monday evenings after 
ntimues receiving gambling wagers 
Lombardo at a pre-designated loca 
The purpose of thi ing is for Richard Kelsey to pass on th 
week's wagering activities to Lombardo. Richard Kelsey stated 
Lombardo keeps his customer's accow eek 2 m settles 
If at the end ( \ Customer owes 
ny the past week's wagering acti 
Simi if at the end of one week's 
stomer any money, he will make 


arrangements to pay the respective customer. 


stated that during the week he keeps a runni 


customer's account and that on Monday ex 


and hands over these account tabulations 


(6) On September 26, 1975, Source One advi 
that recently he had had a conversation wi 
Lombardo stated that James Kelsey works for hi 
operation in the football pool card aspect of the 
stated that during the early part of each week, 
the football pool cards and distributes them to 
at different locations in the Buffalo, New York area. 
viduals, in turn, distribute them to individual bettors. 
following Saturday mornings, between approximately 9:00 
10:00 A.M., James Kelsey meets with the individuals, 
had previously distributed the football pool ca 


the football pool cards and any monies 


James Kelsey, either directly himself or through his brother, 
Richard Kelsey, turms the monies wagered on the football pool 


' 


cards over to Joseph A. Lombardo. It is a part of James Kelsey's 
responsibilities to insure that the individual distributors of the 
football pool cards have received their proper percentage commissions 
and that all of the remaining wagered monies, less these commissions, 
are turned over to Lombardo. Within a day or two, James Kelsey then 
turns the football pool cards over to Lombardo who figures out who 
are the winners on that week's football pool cards. During the early 
part of the following week, Lombardo distributes any winnings back 
to James Xelsey for re-distribution to the winning bettors. At 
approximately the same time, James Kelsey will distribute the new 


football pool cards for the following week's games and the above 


process is rapeatea. 


(7) On September 30, 1975, Source One advised Your Affiant 


that he has been personally acquainted for approximately ten years 
with a bettor in the Buffalo area (hereinafter referred to as Bettor 

A) and that Bettor A has placed bets with Source One on numerous 
occasions in the past. Source One believes that the information pro- 
vided by Bettor A is reliable because Source 0% 2 has previously relied 
upon Bettor A's information in conducting his own bookmaking actiwities 
and has never found the information to be inaccurate or misleading. 
Source One has found Bettor A's information to be consistent with 
Source One's own personal knowledge and extensive familiarity with 
sports bookmaking activities in the Buffalo area. To identify Bettor 


A would endanger the identity of Source One. 


On September 27, 1975, Bettor A informed Source One that 
he had bean placing bets on a regular basis during the past two 


months with she Joseph A, Lombardo sports bookuaking operation, and 


that earlier that same day, Bettor A had telephoned number 715- 
633-2225 and placed a $100 wager on the outcome of a college foot- 


ball game being played that day. 


(8) On September 30, 1975, Source One advised Your Affiant 
that he has been personally acquainted for over five years with a 
bettor in the Buffalo area (hereinafter referred to as Bettor 3) and 
that Bettor B has placed bets with Source One on numerous occasions 
in the past. Source One believes that the information provided by 
Bettor 3 is reliable because Source One has previously relied upon 
Bettor B's information in conducting his own bookmaking activities 
and had never found the information to be inaccurate or misleading. 
Source Ome has found Bettor B's information to be consistent with 


Source One's own personal knowledge and extensive familiarity with 


sports bookmaking activities in the Buffalo area. To identify Bettor 


B would endanger the identity of Source One. 


On September 29, 1975, Bettor 3B, while in the presence of 
Source One, placed a telephone call to number 716-433-2254 and Source 
One heard Bettor B place a $50 wager on the outcome of the Green Bay- 
Denver professional football game. Immediately following the telepho 
call, Bettor B told Source One that he had talked to "Dick", gotten 
the line information on the Green Bay game and had placed a $50 


wager on that game. 
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On October 16, 1975, Source One advised Your 
¢ 

within the past four days he had had a conversation with Josepn A. 
Lombardo regardi sports bookmaking operations. Lombardo stated 
that his business office had been doing a great volume of busines 
over the eS ¢ weekends because there had been many "attractive" 
football games. He further stated that the same two telephone 
numbers that he had previously given to Source One, over which 
Lombardo receives his sports bookmaking 

ané the business was very good. 
that on weekends, an individual he identified only as 224 was 
working the telephones at a second sports bookmaking office. On 
some occasions Donny DiCarlo helps "Ozzie" by working the 
If it is a very busy weekend, or if there is an "attractive" g 
with a lot of money wagered on it, Lombardo would go in 
out in the office. Lombardo stated that Richard xelsey 
with him (Lombardo} at least once a week to give him that 
wagering action. "Ozzie", unless Lombardo has worked with 
during that week, must also meet with Lombardo once a week 

that week's action. Lomberdo stated that business 


the same people are working in the office. L& 


the football pool ticket operation. Lombardo further 


there is a new guy who has been working the phones wit 


Kelsey for approximately the past month and he is doing we 


the operation. 


On October 31, 1975, Source One advised Your Affiant that 
within the vast five days he had hed a conversation with Richard Kelsey. 
Kelsey stated that he (Kelsey) and his partner had been doing a large 
amount of business at their office. Kelsey further stated that they 


had taken t deal of action over the past weekend. 


personnel and operation of the 


as "Source Two"). Your Affiant believes Source 
e reliable because Source Two has furnished ir 
fice of the Federal Bureau of Investigatio 
gambling activities and other criminal activities 
in the Buffalo, New York area, including the activ: 
A. Lombazdo for the past two years. 
mation on at least 50 occasions during this time p 
mation has been consistently corroborated by independent investigation 
by Special Agents of the Federal Bureau of Investigation and 
information furnished to 
confidential informants. Source Two has made 
own penal interest to Your Affiant on several occasions, in 
he has admitted being involved in sports bookmaking activities. 
For the reasons stated, Your Affiant believes Source Two to be 


reliable. 


Source Two has advised Your Affiant as follows: 


(1) In November of 1974, Source Two advised Your Affiant 


that recently he had had a conversation with Donald A. DiCarlo 


which DiCarlo stated that he had transferrad all o£ his sports 


bookmaking customers to Joseph A. Lombardo in return for a certain 
percentage of the profits from any wagers placed with Lombardo by 


DiCarlo's former customers. 


(2). In April, 1975, s Two advised Your Affi 
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October 1, 1975, Source Two advised Your Affiant 


that he has been personally acquainted for approximately eight years 


with a bettor in the Buffalo area (hereinafter referred to as Bettor 
"C") and that Bettor C has placed bets with Source Two on numerous 
occasions in the past. Source Two believes that the information 
provided by 3ett: is reliable because Source 

relied upon Bettor C's information in conducting his own bookmak? 
activities and never has found the information to be inaccurate o 
misleading. Source Two has found Bettor C's information to be con- 
sistent with Source Two's own personal knowledge and extensive 
familiarity with sz book ing iviti the Buffalo area. 


To identify £ of Source Two. 


On September 29, 1975, Bettor C informed Source Two thar 
he had been placing bets on a regular basis during the past two 


months with the Joseph A. Lombardo sports bookmaking operation, 


716-633-2225 and had placed a $50 wager with a person wno identified 
himself as "Dick" on the outcome of a professional football game 
E g 


being played that evening. 


Cc. 


September 54, 


xim : 4, & surveillan 


same time, a late model da 
ing New York State License No. was also 
in the parking area in front of the above mentioned address. 
approximately 11:50 AM, Joseph A. Lombardo, known to the surveil 
from prior investigations, was observed departing 29 


joes —) 


September $8, 1975 
At approximately 6:40 
a dark blue Chevroiet Chevelle bearing New York 
arked in a shopping plaza located nea 
of Maple and Transit Roads, a distance of approxi 
1,600 feet from the building located at 291 Palmdale Drive. 
approximately 7:45 PM, Richard Kelsey, known to the 
Agents from photographs supplied . them by Your 
in the comoany of an unidentified white male and an 
white male child approximately eight to ten years old, 
‘yea in front of 291 Palmdale Drive. The two men and the hoy 
were observed walking to the location of the above-mentioned 
Chevrolet Chevelle, entering the vehicle and departing the area 
3. September 9, 1975 
At approximately 5:59 PM, surveillance Agents 
observed Richard Kelsey, driving a dark blue Chevrolet Chevelle 
bearing New York State License No. 122 EVI, park in the rear of 


291 Palmdale Drive. At approximately 6:01 PM, Richard Kelsey was 


observed proceeding on foot to the entrance of 291 Palmdrive Drive. 


At approximately 7:48 PM, Richard Kelsey was observed departing 


vicinity of 291 Palmdale Drive, entering the above described Chevro 


and proceeding out of the Dannybrook Apartment complex area. 
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et 


hevelle bearing 


Kelsey was observ <ic3 ! i of 


and entering 


September 11, 1975 
At approximately 5:59 PM, a surveillance Agent observed 
Chevrolet Chevelle bearing New York Sta License No. 
e Drive. At aporoximately 


hard Kelsey was observed exiting 


ntering the above descrined 


At spproximately 11:35 aM, surveillarce 
a dark blue Chevrolet Chevelle bearing New 

ked almost directly i 
Palmdale Drive. At approximately 2:08 
observed walking away from the immediate Wiccan 
Drive, entering the above described vehicle and 
area. At approximately 5:50 PM, Richard Kelsey was observed 
driving the above described Chevrolet in the immediate vicinity of 
the Dannybrook Apartment complex. Kelsey proceeded toward the 
building located at 291 Palmdale Drive, but turned east 
west when he reached the immediate vicinity of 291 Palmdale Drive, 
and departed the area. At approximately 5:55 PM, Richard Kelsey, 
driving the above described Chevrolet, returned to the parking 
area and parked immediately in front of 291 Palmdale Drive. At 
approximately the same time Joseph A. Lombardo was observed exitin 
a green two-door Ford, bearing New York State License No. 596 EDQ, 


which was parked two car lengths away from the vehicle Richard 


Kelsey was driving. Lombardo waved to Richard Xelsey and then 


both of them proceeded into the building at 291 Palmdale Drive. 
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At approximately 7: i Lombardo and Richard Kelsey, 
who was walking severa et om! were observed 


the immediate vicini na Drive. Lombard 


Seotember 14, 1975 
At approximately 11:02 AM, a surveillance Agent observed 
a blue Chevrolet Chevelle bearing New York State License No. 122 EVI 
parked at che north entrance of 291 Palmdale 
12:21 2M, above described blue Chevrolet 
parked at north entrance of 291 Palmdale 
September 16, 1975 
At approximately 7:22 PM, 
a bluuw Chevrolet Chevelle bearing New ‘: 
parked at the north entrance of 291 Pa 
, Richard Kelsey was observed exiti 
Drive, walking directly to the above described Chavr 


vehicle and departing the area. 


September 19, 1975 


At approximately 5:48 PM, a surveillance Age 
Richard Kelsey driving a late model dark blue Chevrolet 
bearing New York State License No. 122 EVI park in front of 291 
Palmdale Drive and thereafter enter the building. t approximately 
5:53 PM, an unidentified white male, driving a 1966 white four-door 
Chevrolet, b i New York State License No. 853 KEF parked alongside 
291 Palmdale Drive and thereafter entered the building. At 
approximately 7:38 PM, the above mentioned unidentified white male 
in the company of Richard Kelsey, departed 291 Palmdale 
unidentified white male entered the white Chevrolet, Kelsey ente 
the blue Chevrolet Chevelle, and both men departed the area in 


respective cars. 


Dannybrook A 


look in several directions while enterin 


the Dannybrook Apartmert 
across from the front door 
At approximately 
bearing New York St 
the westerly side of th 


At approximately 2:30 2M, a spot 


91 Palmdale Drive disclosed that the Chevrolet 


white Chevrolet sedan had 
area of 291 Palmdale Drive. 
September 21, 1975 


At approximately 12:08 PM, a 


Agent disclosed that a 1966 white Chevrolet four-door sedan b 


New York State License No. 853 KEF was parked at the 
of 291 Palmdale Drive. Subsequent spot checi 
2:23 PM, 3:18 PM and 4:02 PM disclosed the white Chevrolet parke 
the same location. A subsequent spot check at approxim 
disclosed that the white Chevrolet had some time within t 
16 minutes departed the area of 291 Palmdale Drive. 
12. September 22, 1975 

At approximately 6:14 PM, a eillance Agent 

observed 2 1966 white Chevrolet bearing New York State License 


No. 853 KEF parked at the north entrance of 


meu 


male 


was observed parked 2 ‘ che Dannybrook Apa 


approximately 
se No. 853 KEF 
ed location, but 
the vehicle. approximately 8:12 
was observed entering the white 
License . $53 KEF and departin 
September 23, 1975 
At approximately 6.14 PH, surveillance Agent observed 
Richard Xelsey driving a dark blue Chevrolet Chevelle be2 
New York State License No. 
Dannybrook Ajgartment complex near & 
Richard Kelsey was observed parking 
on the north side of the apartmen 
Kelsey was observed exiting the vehicle a 
he apartment building. 
September 29, 1975 
At approximately 2:° {, surveillance Agents located 


y of the Cambridge Apartment Building, 1260 North Forest 


lle, New York, observed a white 1965 Chevrolet, 


ied 


rate License No. 353 KEF in a2 parking 
the easterly side of the apartment building. 
At approximately 5:55 PHM, surveillance Agents located 
vicinity of the apartment building located at 291 Palmdale 
Drive, observed an unidenctifi 
Chevrolet bearing New York State License No. 
Dannybrook Apartment complex near the building located 
Drive. The driver of the vehicle entered the complex from 
Drive, drove past the northerly entrance and departed 
A short time later the white Chevrolet returned and parked directl 


in front of the north entrance of 291 Palmdale Drive. The uni 


white male driver remained in ts i the 


engaged 


vehicles and both entered 


Drive. The male driver of the white 


by the surveillance t to be approximately 5 


BO Nee 


heavy build with long da 


Both cars were observ 


observed the above described 1 
previously 


located 
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at the above-m 
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M. Silverstein. 


white-over-blue Chevrolet Camaro 


Chevrolet Cama 

area surrounding 291 
of the vehicle slowly turned his 
surrounding 291 Palmdale Drive. A 
Chevrolet Camaro was observed depar 
Drive. At approximately 6:00 PM, 
returning 
Silverstein pa 

surveying 

At approximately 6:02 PM, a blue Chevrole 

bearing NYSL No. 122-EVI, was 
area surrounding 
entrance of the building. At approximately the 
the driver (Silverstein) of the Chevrolet Camaro 
vehicle and entered the building at 291 Palmdale 


approximately 6:03 PM, Richard Kelsey departed the 


Chevelle and also entered the building at 291 Palm 
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Drive. 


proximately 3:5 


in the vici Indal i observed Rich 

driving a 5 bearing NYSL No. 122-EVT 

the parking area ing 291 Pa 

the same time, a white Chevrolet bearin 

observed to enter the parking 

291 Palmdale Drive. Richard Kelsey 

believed to be Jack M. 

whereupon both men ente 

Drive. 
At approximately 3:02 PM, surveilla 

the lights in Apartment #6 at 291 Palmdale 

approximately 8:03 PM, Richard Kelsey was observed 

building at 291 Palmdale Drive, entering his vehicle, 

drivii, in a slow manner until his vehicle was parked 

alongside of the white Chevrolet bearing NYSL No. 853 

At approximately 8:04 PM, a white male indi 

was observed leaving the building located at 291 Palmdale Drive, 

walking toward Richard Kelsey's vehicle, where he appeared to 

talk with Kelsey for a few moments and then enter his vehicle. 
At approximately 8:10 PM, surveillance Agents followed 


located 


at 870 Maple Road, Amherst, New York. 


vehicle next to a green Ford bearin 596-EDQ, driven 
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by Joseph A. Lomt The drivers of the two veliicles (Kelsey 


and Lombardo) were observed to roll down their car windows and 
to engage in a conversation with each other. At approximately 


8:13 PM, Richard Xelsey was observed departing the area. 
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RECORDS CHECK 


On September ) Affiant caused 


the New York Telephone ROAr BuizZalo, New York to be checked. 


(Ll) Telephone Facility (716) ls subscribed to 
by D. Lanson, 291 Palmdale Drive, Apartment 6, Williamsville, New 
York. This telephone facility was initially installed and con- 
nected on July 16, 1975. The records for this number disclose 
(a) the telephone number is billed at the above mentioned address 
to Joseph Lanson, (b) mE 
manufacturing representative for the 3-M Company, 

Minnesota, and (c) Joseph Lanson lists that he was previousl 
employed as a contractor. 

(2) Telephone Facility (716) 633-2225 is subscribed to 
by Josep’ Lanson, 291 Palmdale Drive, Apartment 6, Williamsville, 
New York. This telephone facility wds installed and connected on 
July 16, 1975. The records for this telephone disclose that it 
is subscribed to by and billed to Joseph Lanson at the above 
mentioned address. 

On September 25, 1975, Your Affiant caused the Personnel 


Records of the 3-M Company in Buffalo, New York and the main 


offices of the Company in St. Paul, Minnesota -o be checked. These 


records disclosed that no person by the name of Joseph Lanson is 
presently employed by the 3-M Company. 

On September 25, 1975, Your Affiant caused the records 
of the National Fuel Gas of Buffalo Company to be checked. These 
records disclosed that in July of 1975, National Fuel Gas commenced 
gas service at Apartment 6, 291 Palmdale Drive, Amherst, New York. 
This service was listed and billed to Joseph Lanson. 

On September 25, 1975, Your Affiant caused the records 


of Niagara Mohawk Power Corporation to be checked. These records 


disclosed that electric service was initiated at Apartment 6, 


ey ee 
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291 Palmdale Drive, Amherst, New York on July 16, 1975. The 
records further reflecte h the service was listed and billed 
to a Joseph Lanson, indicated chat Lanson was employed with the 
3-M Company, j evi j ic service for that 
name. 

On September 22, 1975, Your Affiant caused the records 
of the New York State Department of Motor Vehicles to be checked. 
These records disclesed the following: 

(Ll) New York State License No. 596 EDQ is a green 
1973 Ford Sedan, registered to Joseph A. Lombardo, Date of Birth 


9/25/37, 195 Temple Drive, Cheektowaga, New York. 


es (2) New York State License No. 122 EVI is a blue 


1973 Chevrolet, two-door Sedan, registered to James W. Kelsey, 
Date of Birth 6/5/35, 5 Pritchard Street, Buffalo, New York. 

(3) New York State License No. is a white 
1966 Chevrolet, four-door Sedan, registered to Jack Silverstein, 
Date of Birth 5/25/36, 1260 North Forest Road, Williamsville, 

New York. 

On September 29, 1975, Your Affiant caused the records 
at the Buffalo Police Department, the Exie County Sheriff's Office, 
and the Federal Bureau of Investigation Identification Records to 
be checked. These records disclosed the following information: 

a (1) Joseph A. Lombardo has been arrested three times 
since 1964 for (1) Maintaining a Premises for Gambling, 
(2) Bookmaking and Possession of Bookmaking Records, and 
(3) Interstate Transportation of Wagering Information. The 
first charge was subsequently dismissed, the disposition of the 
second chazge is unknown, and the third charge resulted ina 
hung jury and was subsequently dismissed for failure to afford a 


speedy retrial. 


In December of Joseph A. Lombardo, Frank Thomas 
Stasio and Frank . (of Las Vegas) were indicted in 
Federal District j 2 New York on twelve counts of 


using interstate telephone HG Oe in aid of an unlawful 


gambling business (sports bookmaki and conspiracy (18 G.S. 


Sactions 1952 and 371). i trial of the case (which 
in a hung jury and eventual dismissal for failure to afford a speedy 
electronic surveillance evidence and bettor testimo 
that Lombardo and Stasio were involved in a sport 
business continuously between approximately 8/1/70 and 

12/12/70. Tha testimony of rental agents and accommodating 
indicated that Lombarcio rented or utilized some five apartments 
between April and December of 1970. He was identified as the lessee 
of apartments rented under the names "Joseph Perez" and "Joseon 
Barone”. In three other instances, he utilized apartments of 
friends for conducting his bookmaking operation. He caused two 
telephones to be installed in each of the apartments vtilized. 
Lombardo was also identified as one “Joseph Raymond" who rented a 
safety deposit box from which Agents seized some 496,700 in Decemd 
of 1970. Sports bookmaking records were recovered in the apartme 
utilized by Lombarco as an office on December 12, 1970. The 
evidence also indicated that Lombardo and Stasio were engaged in 
illegal sports bookmaking, that Lombardo needed a bookmaker's line 
on a daily basis, that Masterana was in the business of furnishing 
a bookmaker's line on sporting events and that Lombardo made 
telephone calls to Masterana from pay phones each day before 


beginning his bookmaking activities. The facts and circumstances 


recited above are a matter of public record from the public trial. 


Your Affiant believes that the same modus operandi as 
outlined assove is being utilized by Joseph Lombardo in this illegal 


gambling business. 
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(2) Donald A. DiCarlo has been arrested on six occasions 
since 1964 for various gambli violations. These arrests resulted 
in one convict: : 1973. The remaining charges 
been either dismi ‘ he d:sposition is unavailable 
hie 


Kelsey has been arrested on three occasions 


* 


he was arrested for Criminal 


disposition of this charge is currently unavailable. In April of 
wag arrested and charged with two counts of Possession of 
Pecords. In August of 1972, he pleaded guilty to a reduced 

charge of Disorderly Conduct. On July 7, 1975, Ke was arrested and 


charged with four Miscemeanor gambling violations by the Buftalo 


Police Depariment. These latter charges are c 


fiant believes Jack M. Silverstein 
white male : ivi observed driving t! 1966 whit 
bearing New License No. 8S53-KEF, for the following 


reasons: 


(a) Your Affiant and other Special Agents of 
Federal Bureau of Investigation have observed a white 
door Chevrolet sedan bearing New York State License 
at the 291 Palmdale address on seven occasions as outline 
Surveillance section of this affidavit. On two of these 
lances the driver of this white Chevrolet was observed to 


circuitous route in and around the Dannybrook Apartment Comsalex 


prior to his stopping at the building located at 291 Palmdale Drive. 


This unidentified white male was also observed slowly surveying th 
surrounding areas prior to his stopping and entering the building. 
The driver of this white Chevrolet was observed by the Agents to 
park his vehicle and wait outside the premises at 291 Palmdal 
Drive. When another suspect, Richard Kelsey, arrived the Age 
observed Kelsey and the unknown individual converse and then enter 
the building. The surveillance Agents observed Richard Kelsey and 
the unidentified white male individual talking with each other and 
waving to each other on entering 291 Palmdale Drive. The Agents 
also observed Kelsey and the unknown individual depart the building 


together still talking to each other. 


(b) A check with the New York State Department of Motor 


Vehicles indicates that this white Chevrolet, bearing New York State 


license 853 KEF, is registered to one Jack MH. Silverstein, 1260 
North Forest Road, Williamsville, New York. The information also 
discloses that Jack M. Silverstein is a male individual, 5'9" in 
height, and has hazel eyes. The unidentified male individual that 
Your Affiant and other surveillance Agents have observed driving 
the above mentioned white Chevrolet in the vicinity of 291 Palmdale 
Drive is an individual approximately 5'9" in height. 

(c) A check with the New York Telephone Directory, whit 
pages, and the Haines Directory for the Buffa i a Jack 


M. Silverstein at 1260 North Forest Road, Williamsville, New York. 


(d) As reflected in the Surveillance section of thi 
affidavit Your Affiant end other Special Agents of the Federal 
Bureau of Investigation have observed the above mentioned white 
Chevrolet, bearing New York license 853 KEF parked at an apartczen= 


building lo-ated at 1260 North Forest Road, Williamsville, New York © 


on September 29, 1975 at approximately 2:53 P.M. At approximately 


5:55 P.M., the same vehicle was observed at 291 Palmdale Drive. 
At 8:09 P.M., the above described unidentified white male exited 
the building at 291 Palmdale Drive, entered the above described 
white Chevrolet, end departed the immediate area. At 8:22 P.M., 
the same white Chevrolet was observed parked in a parking spot 
mear an apartment house at 1260 North Forest Road, Williamsviile, 


New York. 


For all of the above reasons, Your Affiant believes that 
the unidentified white male who has been observed driving the white 


Chevrolet, bearing New York State license 853 KEF is Jack M. Silverstein. 


believes that normal investigative 


for the following reasons: 


(a) Sources One and Two have both stated that the 


not testify as to the information they have provided. 


iant knows through personal experien 
conventio: search and seizure will not produce sufficien 
upon which to base a conviction under Section 1955 of 
of the United States Code because gamblers do not normally xeeo 
“ermanent records and are able to destroy such temporary recorss 


as they do sossess immediately prior to or during a search. (Your 


Affiant has been informed that on July 7, 1975, when Richard Xeisey 


was arrested by the Buffalo Police Department, he was observed 
burning gambling notes and other gambling paraphernalia as the 
Buffalo Police officers entered the premises. By the time 
officers reached Kelsey, he had destroyed all of 


flung the remaining ashes in the officers’ faces.) 


(c) Even if such records were obtainable, it would be 
difficult or impossible to prove that the individuals whose code 
names and numbers might appear on the records were “conductors, 
financers, managers, supervisors, directors or owners" of the 
illegal gambling business as required by Section 1955 of Title 18 


of the United States Code, rather than mere "players". 


(a4) Continued surveillance of the known location and 


business would not 


provide information sufficiently specific as to the conduct and 


a conviction, and as outlined in the Surveillance section of this 
affidavit continued surveillance of the known locations and known 
participants of the aforesaid illegal gambling business appear 
unlikely to succeed because of the "surveillance consciousness" 
and the cautious manner in which the known participants have been 
observed to act in their arrival and departure from the know 


location at 291 Palmdale Drive. 


(e) The apartment building located at 291 Palmdale 
Drive is situated in an open area completely surrounded on all 
sides by open parking areas and fields. A contimuous moving or 
a stationary surveillance in the vicinity of the area is extremely 
difficult to maintain for any extended period of time without the 
surveillance Agents being observed by the suspects, especially in 
view of the cautious manner in which the suspects approaci. aud 
depart the area of 291 Palmdale Drive as reflected in 


veillance section of this affidavit. 


(£) The location of the building in this open area would 


also prevent any Agents attempting to execute a search warrant, 
from approaching che building without going unobserved by the suspects, 
which observations would allow the suspects sufficient time to destroy 
any books and records of the illegal gambling business prior to th 
Agents’ execution of a search warrant. 

2. Your Affiant further believes that evidence suffici 
te prove the organization, locations, participants and conduct of the 


aforesaid illegal gambling business can only be obtained through court 


authorized interception conducted by Your Affiant and other Special 


Federal Bureau of Investigation working with Your 
to exceed twenty from the date 
ant believes that the aforesaid 
irectly obtainable by the interception of wire 
communications over the telephone 
633-2225, for the purpose of establishing the continuous existence 
the business, and the identity of individual players who 


are prospective Government witnesses. 


3. Your Affiant further believes, based upon past expe 
with gembling violations, and the particular facts of this inves 
gation, that after the described communications have first been 
intercepted, additional commmications of the same iype will occur 
because the described illegal gambling business is a contimiing 
enterprise which requires repeated transactions in order to succeed. 


The interception of more than ome such communication will be neces- 


sary in order to determine the identities of each of the co- 


conspirators amd the extent and nature of their participation 
sufficient to comvict them. For these reasons, the electronic 
surveillance should not terminate upon the interception of the 
first described type of communication, t should i until 
the objective of the inw:stigation is attained or for a period of 


twenty (20) days from the date of the order, whichever occurs 


first. 


4. The following are the only court authorizations 
known to Your Affiant to intercept wire or oral communications 
involving the persons named herein or the facilities or locations 
specified herein: (a) an Order issued on December 3, 1970 by the 
Honorable John T. Curtin, United States District Court for the 
Western District of New York, for the telephone facilities bearing 
telephone numbers 716-633-9691 and 716-631-5659 located at 964 Dick 


Road (Lower), Cheektowaga, New York, directed against Joseph A. 
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Lombardo, and (b) 


Honorable Jot 


Restaurant, Dick- 


Lombardo. 


5. A search of the Federal Bureau of Investigation 


nr ’ 


indices has been conducted at the Bufial: y York and Was 
the Federal Bureau of Inves:.gation for addi 
previous ctronic surveillances of the subjects of this investi- 


gation. result of that search is negative. 


. Congress did find ws set forth in the Statement of 
Special Findings in Title VIII of the Organized Crime Control Act 
of 1970 illegal gambling involves widespread use of and has 


an effect on interstate commerce and the facilities thereof. 


WHEREFORE, on the basis of the facts and circumstances 
aforesaid, Your Affiant submits that there is probable cause to 
believe: That the described violations of the Federal gamblin 
laws have occurred, are presently occurring and will contime to 
occur; That the normal investigative techniques have failed to 
produce evidence necessary to sustain a prosecution for violation 
of the offenses enumerated in paragrarh two, supra, and reasonably 
appear to be unlikely to succeed; That an Order of this 


be issued authorizing the interception of wire commimications over 


the previously described facilities; That the said Order should not 


terminate upon the first interception of the p 
tion described, but should continue until the interceptions 
reveal both the manner in which the above-named co-conspirators and 


others as yet unknown participate in the illegal use of telephone 


transmission of 5 


places of 


S/s John C. 
JOHN C. POERST=IL 
Special 
Federal 


Sworn to and Subscribed 


to Before Me 


UNITED STATES DISTRICT COURT JUDGE 
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as here the informants named stated that 
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threats to liberty exist which are greater than that posed by the use of electronic 


the Court again noted that "nearly all of 
acts’ tickled into the ears of 
professicnal gamblers and bookmakers. Unfortunately, as the affidavits 


~ 


of the underworld informants are willing to testizy'. The opinion went on to nots 
that "The investigating officials deci 3 Lc St i e was imperative. 
They disgarded alternate means ef furt i igati Z knowledge and 
exverience in investigating other gamb1: inced t! that normai investig2ti 
procedures were unlikely to succeed’, It further wert on to note again almost identic: 
as to the application a 


The Court.also noted that "California, ; 


successfully prosecuting gambling cases”. 


The procedural steps required by Titl 


Section was written to create limited authority 


investigation of specific crimes thought to lie within the province of organize 
criminal activity. 
It is submitted that here, as in Kalustian the Covermment has not 
> ? 


submitted sufficient evidence in their wri ication to justify electronic 


surveillance. 


2. If the electronic surveillance falls, the subsequent search and seizur 


which was based upen evidence obtained by the electronic must also 
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insufficient, and the electronic surv 


deferdants Kelsey, 


indictment, which 
is prejudicial 


associated with. zt] i ti he defendant, Lembardo, well might indi 


ight 
to a jury a criminal int these defendants would have no 
way to justify or explain the actions of Joseph 


heir acmitteance 


evidence in this case would by e 


regard t 12 separate Coumt against Mr. Lombardo, and 


case should not be admitted in- this case against then. 


ae an ee : o - i a 
does not warrant the joint rate Count with the Counts 


for a Tap Order here was his name mentioned. He is aware of no outside 
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identifying him as a i in % matters herein charged 
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a of any of 
it would be extremely prejudicial to play th 


allegation that his voice is cuntai 2ed 
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position of having a jury assume that it was his voice if iid not take the stand 


ste it at trial. Certainly there is no obligation on him to testify and he 
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should not be placed in that position. 


Respectfully submitted, 


s/s emoyer 
Bortowtoy 
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trial. The attorney who stood with hia is 
John Humann from his office who will represent 
Mr. Owczarzak through this situation. Mr. 


Silverstein is represented by Attorney James 


Naples, who is standing tc your left. All 


right, we will proceed with the selection of 


the jury. ff intend to go perhaps until one 
o'clock with our process of jury selection, 
and then we will adjourn for lunch and come 
back at two. Normally = will be going fzom 
nine o'clock in the morning until twelve, 
resuming at one, and then adjourning at four, 
go you can plan on that. All right. 
geror #285, Norman L. Gardner. 
Juror #1. 
Juror #526, Ruth B. Hacker. 

#2. 

4313, Albert E. Ley- 

#3. 

#590, Martha Messinger. 
guror #4. 
Juror #519, Betty L. Bartz. 
Juror #5. 
Juror #510, Joseph C. Zydel- 


gurcr #6. 
~45- 
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THE COURT: 


satisfied that every element of the federal 
offense has been proven, you will return a 
verdict consistent with that? 

Yes. 

You would have no difficulty with that? 

No. 

The one other question that I wanted to ask 
briefly before talking to you a little bit 
individually, I might be mistaken but, Mr. 
Gardner, did you indicate that you thought 
you might have some difficulty, sir, with 
respect to sitting this third week, as the 
Judge outlined it to you? 

Just a conflict of my time. 

He has some extra duties in connection with 
seasonal work, in connection with bus routings ” 
in the place where he. lives, and he indicated! 


| 
to me it will be a little bit of a hardship, 


| 
| 
| 


but I have indicated to him that I think he 
could pull this oar and that one also, hope- 
fully. 
Fine. Anyone else that indicated to Judge 
Elfvin that they thought they might have 
difficulty sitting through the full tern, | 
as he described it to you? I thought it oa 
~46- | 
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JUROR #1: 


MR. DOYLE: 


just Mr. Gardner, I wasn't sure. The uation 
that I have to ask you, Mr. Gargner, in ene 
tion with that, and I appreciate you have | 
taken it up with the Judge and explained to 
him that you thought that you might have some) 
difficulties, the question that I wanted to 

| 
address to you is, you have obvicusly already| 
heard the Judge say that the burden of proof | 
rests with the Government in this case, and 
with Mr. Endler and Mr. O'Keefe, who are thé 
attorneys representing the Government here, 
and no have no quarrel with that obvicasly? 
No. 
You also, I am sure, heard him say that the 
defencants have no need whatsoever to produce 


any proof. Cbviously they are not here by. 


choice, they are here because an accusation | 
| 


has been levelled against them, they are here 
| 


to respond to.it, but you understand they need 
not prove anything? 
Yes, I understand, 


I think you have further heard him say, obviously, 


that none of the defendants, and certainly Mri, 


| 


Lombardo, is under any obligation to take th 


stand, do you have any quarrel with that? 


“a7 = 
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JUROR #1: 


MR. DOYLE: 


None. 


I think you are probably.well aware that this| 


| 
is not the first time this case has been in 


court. You don't walk in the first cay that 


it occurs and sit down and pick a jury. 


Obviously, this case has been on the calendar, 


there have been legal arguments, et cetera, 
for some time. The point I am making is ik 
some time ago when this accusation was first 
put forward, obviously Mr. Lombardo appeared | 


in court and entered a plea of not guilty. 
The law says he doesn't have to co that again, 


Having said once you are not guilty of the 


federal violation, that is all he ever has to 


do, any quarrel with that? 


| 
' 
| 
fo. | 
| 
| 
! 


Does any one at all here feel that 4¢ in fact 
Mr. Lombardo did not take the stand that some- 
how in your own mind you would feel, ‘Well, 


he must be hiding something, I wonder why he 


didn't take the stand,' does anyone have that} 


feeling right now? Now is the time that we 
need to know about it. Anybody have any 
quarrel with what Judge Elfvin has told you? 


He has already said he is not guilty of this 


H. T. Noe ley 
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federal violation, he don't have to take the 
stand and say it again. He already said it 
once, he said it in open court, ard he said he 
wasn't guilty. Does anybody have any quarrel 
about that, anybody feel deprived or angry if) 
he didn't take the stand and repeat it? Woure 
anybody feel ill toward him or feel he should 
have done it, 'I wanted to hear his side of 
the story, therefcre, I am going to feel badly i 
about him because he didn't do that,' anyone 
have that kind of leaning now? With all of 
that in mind, believe it or not, that is the 


prelude to the question I was going to ask 


you. Obviously, if the Cefendants do put on 


| 


any proof, Mr. Gardner, obviously somebody has 


to 39 first. The Government has the burden 


| 


of proof, and they go first, and if, in fact, 
the defendants are going to put any proof a! 
they come second after the Government's proof 
is in. I don't know at this point, and I am 


sure most of the lawyers don't know whether 


any proof is going in or not. It is conceivable 


that the defense may put on some proof. 
happens, sir, if the defense puts on proof, 


obviously they ure extending the time of your 
-49- 
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services, aren't they, coming toward the tail end 
a 

of the thing, as they must. 

Yes, 

And the question that I am basically asking 


you, in light of that, in knowing that 


defendants put on proof, they will be last, 


and knowing that you kind of got two cars in 
the water, whether you feel you woul¢ be in 
a position where you might pay less attention 
to what the defensa was proving than what the 
prosecution was proving? 

JTOROR #1: No, I den’t think so. 


MR. DOYLE: That is all we are concerned about. Somebody 


who might have a “ight scheduling problen 
with the jury service, as to whether or not 
it is going to work to the disadvantage of the 


party that I'm representing, Mr. Lombardo? 


No. 

All right. 

Is this an appropriate time? 

I think so. 

We might as well hold to the schedule. we 


will recess until two o'clock, and I admonish 


all of you that although at this point we 


~% Om 
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know not who will be sitting on the final jury, 
| 


; 
; 
’ 
} 
’ 
‘ 
‘ 
{ 


onl ne enna a 


| THe COURT: 


184 


All right. How, cone other thing t should 
gention, you will notice thet as went through 
1 called upoa different attorneys 15 order, 
and originally I named individuals froa the 
indictment. and what is fairly apparent will 
become more apparent in that same order, there 
is no significance, and < tell you and every~ 
one in the room, there ia no significance 
to be attached to the order in which people 
are named in the indictment oF in the order 
that I am calling people here. ft could have 
grabbed thea oat By 8 lottery. ! could have 
done it alphabetically. t have picked this 
way in which they are set forth in the indicte 
ment, and that in and of itself means nothing. 
The perscn named number one is no more 4 target 
and no less presumed to be innocent than the 
persoo named number five. I want to make that 
clear at this tine. mr. Endler, your first 

| 


challenge? | 


| 
| 
The Government would respectfully excuse Mr. 


Kirsch. : . 
All right. Mr- Kirsch, thank you. AS jurors 
are excused they may leave and we will be in 


touch with you when we next need to have you | 
~S5]- 
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back. All right, the defense will exercise 
jointly challenges one and two. 


May We approach the bench? 


(Thereupon an off the record discussion 


ensued at sideber,) 


THE COURT: I indicated, ladies and gentlemen, that the 
defense attorneys at this juncture will be 
exercising their challenges jointly. 
this doesn't derogate at all from 
that they are individual persons, whose 
criminality would ke individually weighed, 
and who are individually represented, but « 
have imposed upon the attorneys the need to 
move along and cdo this jointly. There is 


obviously some necessity for them to consult, 
4 


which is why I have chased them into a corner 


to reach this consensus, They are doing that 


} 
| 
} 
| 
| 


and nothing more than that. 


(Thereupon defense attorneys conferred off 


~ 


the record.) 


THE COURT: Is their a apokejmn? 
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MARSHAL: 


CLERK 1 


MARSHAL: 


THE COURT: 


JUROR #21 


JUROR #6: 


JUROR #101 


THE COURT: 


JURCR far 


JURCR #6: 


Your Honor, the only way we can do it. 
will take turna again. 


All right. 


By lot, I am first chosen to exercise the 


firet round. Respectfully, your Honor, defense 


counsel will, with our thanks, excuse Juror 
#2, Mise Hacker, and Juror #10, Mise Young. 
Mre. Young. 

Mea. Young, excuse =, 

All right, Mies Hacker, Mra. Young. 

Juror #379, Mia* Sylvia S. TeWinkle. 

Juror #2. 

Juror #440, Mrs. Jean £. Horton. 

Juror #6. 

Juror #418, Raymond Fell. 

Seror #10. 

Mise TeWinkle, Mrs. Horton and Mr. Fell, 
could you hear all the questions that were 
asked? 

Yes. 

Yes. 

Yes. 

And the names? 

Yos. 


Yoo. 
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mention, orsviously, being up first I do ask | 
all the questions I think about to make sure 


they are covered, and I am sure everybody 


| 
| 
| 
| 
| 


knows that the order of appearance and the fact 


that somebody is up first is not any indication 
| 
| 
of anything, it is just an accident, the way 
that the matter happens to be written up, 


somebody has to go first, and in this case it 


was my misfortune that it was me, Thank you |. 


very much. 
Mr. Jay? 

No questions. 
Mr. Boreanaz? 
No questions. 
Mr. Humann? 
NO questions. 
Mr. Naples? 


None, your Honor. 


The second challenge, Mr. Endler. 
One second, your Honor. The Government i 
respectfully excuse Mr. zydel. 


fhank you, Mr. Zydel. All right, gentlemen, |; 


your third and fourth challenges, please. 


\Thereupon defense attorneys conferred off 


=S4— 
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we 

Your Honor, o behalf of the defendants, we 
will jointly excuse Juror #3, and Mrs. Bartz, 
Juror #5. 

THE COURT: Mr. Ley and Mrs. Bartz, thank you. 

CLERK: Jurcr #376, Mrs. Sophis J. Swiriduk. 

MARSHAL: Juror #3. 

CLERK: Juaror Harold W. Boltz. 

MARSHAL: Juror 

CLERK: Juror Denise M. Young. 

MARSHAL: Juror 

THE COURT: Is it Mrs. Young or Miss. 

JUROR #6: Mrs. .° 

THE CCURT: Hrs. Young and Mrs. Swiriduk and Mr. Boltz, 
did you hear all of the questions that were. 
asked? 


JURCR #3: Yes. 


JUROR #5: . Yes. 


JUROR #6: Yes. 

THE COURT: And all of the names? 
JURGR #3: Yes. 

JUROR #53 Yes. 


JUROR #6: Yes. 


THE COURT: Do you know wasically what the attorneys are 
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out of the way today, rather than come back 
in the morning, and that is my aim. We will 


be back in five minutes and continue. 
(Thereupon the court was in recess at 
PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 4:15 P.H. 


(Defendants present, counsel present, jury 


panel present.) 


THE COURT: - All right, everyone present. Mr. Jay? 
MR. JAYs No questions, your Honor, thank you. 


THE COURT: Mr. Boreanaz? .* 


MR. BOREANAZ: No questions, your Honor. 


THE COURT: Mr. Humann? 


| 
MR. HUMANN: Wo questions. | z. ' 
THE COURT: Mr. Naples? | 


NAPLES : - None, your Honor. 


THE COURT: Your third challenge, Mr. Endler. 
MR. ENDLER: Your Honor, on the third round the Government . 
would respectfully excuse Miss Messinger, 


Juror #4, 


THE COURT s Your fifth and sixth challenges, gentlemen. 
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(Thereupon defense attorneys conferred off 


the record.) 


Your Honor, the defendants ask the excusal 
of Mrs. Miller and Mr. Fell. 
COURT: What was the second one? 
BOREANAZ : Mrs. Miller and Mr. Fell. 
COURT: Yes, I'm sorry. Mrs. Miller and Mr. Fell, 
thank you. 
Juror #438, Jack L. Bedgkiss. 
Juror #4. 
Juror #585, Michael C. Mason. 
MARSHAL: Juror #7. 
CLERK: Juror #282, Harold 3B. Fornes. 
MARSHAL: Juror #10. 
THE COURT: Mr. Hodgkiss, tell them about yourself, wilt | 
you please? 
I’ married, aere no children, my wife works | 
for Blue Cross in Buffalo, I work for the 


New York Telephone Company in special services. 


Jury duty? | 
I have had jury duty pefore. iI have served | 
on a civil case concerning a lawsuit — 


THE COURT: was that in federal court? 


JUROR #4: That was here. 
: -57- 
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40. 
Did that cause you to ever be a witness in 
any sort of a court martial proceeding or 
military proceeding at all? 
No arrests or anything involved. 
Getting back to you, if I might, Mr. Mason, 
how long have you heen in this positica of 
part owner? 
Two weeks. 
Okay. Congratulations, I wish you all sort: 
of success. You have heard, perhaps Mr. 
Mason, that this trial may well extend over 
the next two or three weeks, does it ectioan | 
any particular problem for you?) 
I'm going on vacation. 
I suggested to him — he is going on vacation 
beginning August 30th -- I told him I didn't | 
know whether that would present a problem, i 

" would watch out for the situation. 
Ckay. I take it if the trial did go over 
that, it would cause 2 substantial prceblem 
for you? 
Yes. 


All right, sir. Mr. Mason, you have heard 


the question I have asked everyone, that is, 
-$8- | 
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Okay, fine, but as you say, it is way back 
in '31, no effect on you today, right? 
Ho. 

All right, thank you very much. 

Mr. Jay? 

Thank you, your Honor, no questions. 
Mr. Boreanaz? 

No questions, your Honor. 

Mr. Humann? 

No questions. 

Mr. Naples? 

No questions. 


Mr. Endler, your fourth challenge. 


j 
{ 
| 


| 
| 


Your Honor, the Government would respectfully 


excuse Mrs. Young, Juror #6. 
Mrs. Young, thank you. Your seventh and 


eighth challenges, gentlemen. 


(Defense attorneys confer off the record.) 


(Edgar C. NeMoyer now present at 4:45 P.M.) 


Your Honor, we will excuse Juror 


Juror #4. 


Juror #561, Herbert M. Hacker. 
~59- 
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explain to him why you had acquitted someone? 


| 
Yo. 


| 
Or would you tend to believe to disbelieve a | 
law enforcement witness more than if you dia 
not have this association? | 
No. | 
All right. Mow, Mr. Hacker, first of all, Mr’, 
Hacker, himself, came to me before and iidiuent 
that he has a vacation commencing August 30th, 
and I have told him, 2s I told Mr. Mason, that 
I would be protective of the situation — cath 

| 


| 


them about yourself. 

Y am an employee of Bethlehem Steel, my wite 
is employed, works at Columbus Hospitel. 
What does she do? 


* 


She is a nurse there. I aman office clerk 


| 
{ 
| 
| 
| 
| 
| 
1 
| 
| 


at Bethlehem, I have been there for three 


years. I have never served on a jury before,) 
| 


and I don't know anyone who is a police 
official. 

Have you been involved with any criminal 
stohiedines yourself? 

I haven't. 


Your immediate family? 
Never. 
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Mr. Jay? 


No questions. 


Mr. Boreanaz? 
Ho questions. 
Mr. Humann? 


No questions, your Honor. 


Mr, Naples? 

No questions, your Honor. 

Your fifth challenge, Mr. Endler. 
The Government respectfully excuses Mrs. golas, 
Juror #4. | 
All right, Mrs. Golas, thank you. Your ninth| 


and tenth challenges, gentlemen. 


fi 


i 


(Defense attorneys confer off the reccrd.) 


cath d 


Your donor, the defendants excuse Mr. Hacker. 


' 


All’ right. You are waiving the tenth challenge? 


Yes, we are, your Honor. 
No, there is none. 
The ninth and the tenth at this juncture. 


Confer again, if you want. \ 


Your Honor, may we approach the bench for & | 
| 


moment ? 
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MR. NAPLES: 
CLERK: 
MARSHAL: 
CLERK: 
MARSHAL: 


THE C 


JUROR #2: 


THE COURT: 


JURCR #2: 


THE COURT: 


JUROR #2: 


THE COURT: 


——— 


(Thereupon aa off the record discussion ensue 


rc 


at sidebar.) 
(Pefense attorneys confer off the record.) 


Your Honor, we will waive. 

Juror #314, Robert L. MacKenzie. 
Jurcr #2. 

Juror #537, Richard M. Czerniak. 
Juror #4. | 
Mr. MacKenzie, would you tell them about your= 


| 


Single, chemical operator at Diamond Reclainar 


self, please? 
tion Company in Niagara Falls, New York. I 


have served on civil trials in the State 


| 
| 
| 
| 
| 


Supreme Court, served on criminal trials in 
| 

Federal Court here. | 

How many ae tathed: trials have you been on herb? 

One that went to trial, {t was a narcotics | 

trial. 

All right. And satel oa: yourself, been 


involved otherwise in any crihinal proceedings 


as a witness? 


I was arrested at one time for drunk driving.| 


How long ago was that? 
-62-— 
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Mr Naples? 

No questions - 

your sixth ana seventh chailenges. “F- sndler’ 
Your Honor, the Government wouls uaa 
excuse Mr. Ffornes, guror #19 and Mr. Bell, 
Juror #12 

Mr. Fornes, mr. Bell. Mr poyle,- your last 
challenge: 

May we nave 4 moment. your Honor? 


Individual challenge. 


I understand that. 


(Defense attorneys confer off the record.) 


~ 


. 


The jury is satisfactory to the defendant 


Lombardo, your Honor. 

Mre Jay? 

The jury is eres your Honor - 

Mr. Boreanaz? 

The same, your Honor « 

Mr e Humann? 

The jury is satisfactory to Mr. Qwezarzake 
ur. Naples? . 

The same. your Honor. 

All right- 
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JURCR #12: 


MR. 


DOYLE : 


JUROR #10: 


MR. 


DOYLE : 


ENDLER : 


BOREANAZ 3 


DOYLE : 


as an innocent man as he sits there? 
“ial 
Yes. 


Mrs. Rogge, can you ¢o the same? 


Yes. 


I tried that to end on a high of getting both 


pronunciations right, and I'm going to quit 
while I'm ahead. 

Mr. Jay? 

No questions. 

Mr. Boreanaz? 

No questions. 

Mr. Humann? 

No questions. 

Mr. Naples? 

None, your Honor. 

hay challenge for either Mrs. Rogge OF Mrs. 
Ricci for cause? 

No, the jury is satisfactory. 

No, your Honor. 

The juy is satisfactory to the defendant 
Lombardo. 

No challenge. 

Let me talk with counsel a moment. 


(Thereupon an off the record discussion ensued 


| 
} 
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at sidebar.) 


All right. Wow, the twelve of you will be 
sworn in the morning as the main jury in the 
case, Iam going to select two alternates, 
bat everyone has agreed that the twelve of 
you may go at this time. You may leave at 
this time and come back at nine o'clock in 
the morning. Mr. Laverne, would you shew 


them the room to which they will go in the 


morning? 

Sure. 

When you come back at nine o'clock go to that 
room, and we will bring you upstairs as soon 


as we are ready to proceed. 
(The jury exited the courtroom at 5 P.M.) 


We are going to draw two alternates. I have 


more jurors here than I need for that purpose, 


#0 we have selected at random six names. Those 


six people will remain in the courtroom, and 
the rest of you may leave. The first name is 


#499, Brownie W. Wedzina. #417, Norman H. 
Emerson. #490, Robert E. Thrun. #403, Rita D. 
~65-< 
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THE COURT: 


ALT. JUROR #23 


THE COURT: 


T. JUROR #2: 


THE COURT: 


ALT, JUROR #2: 


THE COURT: 


ALT, JUROR 


THE COURT: 


been saic thus far through this long day, ail 
the names, what the case is abouts what ths 
attorneys are concerned with? 

Yes. 

Tell them about yourself. Speak up 8° that 
all the gentlemen on the far wall can hear 
you. 

tam single. I live at home with my parents. 
I work with the Internal Revenue Service in 
their taxpayer's service division. We answer 
questions on individual tax returns an 

How long have ycu been with them? 

About ten months. 

What did you do before that? 


I was in school. 


All right. -~ 


I was on a State Suprece Court jury last year 
in one of the Attica trials, that was my only 
jury service. tT don't know any — 
That was in Suprece court? 
Yes. 
You served on the jury? 
I was an alternate. 
And which case was that, remember the 
name? 

~66- 
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| ALT. JUROR #2: 
THE COURT: 


ALT. JUROR 42:1 


ALT. JUROR 42:1 


TEE COURT: 


ALT. JUROR #2: 


THE COURT: 


ALT, JURGR #2: 


THE COURT: 


Qne name is Duguard ~ 

I'm sorry? 

Duguard, one of the defencants 

remember the other two. 

You recognize, of course, that the concepts 

in that trial would be compietely different 
from what we have here? 

Yes, 

Rucept the Government here does hear the same 
full burden of ‘oing forward with all of the 
evidence cowincing you, if you are a juror, 
beyond a reasonable doubt as to cach elecent? 
ves. 

And the defendants have no duty to go forward! 
with any evidence at all, do you understand 
that? 

Yes. 

All sight. Do either of those concepts bother 
you at all? 

No. 

And do you saéiet without reservation the 
presumption of innocence that these defendants 
have the benefit of at this time and will have 


the benefit of all the way through the trial 


antil such time as tho Government has proved 
| 
H. T. Noel o c. F. Knisley | 
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its case beyond = reasonable douht? 
ALT. JUROR #2: Yes. 
THE COURT: Does that trousi¢ you at all? 
ALT. JUROR Ho. 


THe COURT: You are employed by the Federal Government 


| 
in the Internal Revenue Service, and from what 


you tell me you have no contact with investiga~ 


i 
A 


tive work in the Internal Revenue Service? °:'-. 


ALT, JUROR $2: Wone at all. ir 
| 
THE COURT: You do know auditing, field auditing, you are) 


} 
' 
| 


mot a revenue agent. Do you have any contact, 
| 


at all with the special ageats in the Intelli- 
gence Division? 

Very seldom. 

Now, “very seldom,” what kind of contact do 
you have? 


Well, during the filing season they are usually 


working with us. I am in the same room with 


¥ 


them. I don't talk to them at all. 
\. 


Now, nothing that you do in advising the publ 


on making out tax returns —- that is what you 


o 
. 


Ao? 
ALT. JUROR #2: Yes. 


THE COURT: -— has anything to do with the investigation 


or handing something over to someone for 
-65- 
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- eviminal investigation or prosecution? 
If we -—~ very seldom something comes up that 


is suspicious and we get in tooch with 


Intelligence, but that wouldn't come up very | 
often. 


Now, the United States of America is a party | 


in this action. It is a party only because | 


it has the duty of prosecuting the charges 


| 


that are returned by the grand jury, but you | - 


‘ 


“ 


are also a federal employee, and are you going 


to be more inclined to go along with the 


Government in this case because of that emplay- 


\ 
| 


ment? 
ALT. JUROR Noe 
THS COURT: Would you be at all embarrassed to be part 
of a jary that returned a verdict of not 


guilty when you have this @mployment? 


No, Xr wouldn‘t. 


You wouldn't feel you would have to explain 
to anybody? ’ 
ALT. JUROR No. 
THE COURT: All vight. Mr. Endler? ~ a 
MR. ENDLER: Bo you know any of the people sitting down 


here, myself or any of the Gefendants cr 


defendants' attorneys? 
“69— 
H. T. Noel . .. .. Knisley 


OFFICIAL REPORTERS, U. S. DISTRICT couRrT 
WESTERN OISTRICT OF NEW YORK 


' ALT. JORGR #22 


MR. ENDLER: 
ALT. JUROR #2: 
MR. ENDLER: 
ALT. JUROR #2: 
MR. ENDLER: 
THE COURT: 


MR. DOYLE: 


ALT. JURCR #2: 


MR. CDCYLE: 


Now 
pe 
Do you recognize any of the witmsses that i 
read off? 
No. 
You don't know any of those people? 


No. 


I have no further questions. 


ar. Doyle? 


Mr. Pox, I am sure it comes as no shock to -’ 


you that my only concern, frankly, is your 
employment with respect to the Internal 


Revenue Service. Do you understand that — 


were you here when we read a list cf fifteen | 


FBI agents? 
Yes. 
You have heard obviously that there were =~ 


first of all, there is a couple of federal 


employees that are prosecuting and a couple of 


! 
FBI agents that are here helping then, apparently 


there is going tc be a bundle called and, of 


course, you are in kind of a sister service, | 


the IRS, to the FBI, and the question I've 


got to ask you is what is that going to do, 


what kind of effect is it going to have? 


I don't think it will have any effect on me. 
a7 
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That is obviously our concern. -The defencants 


obviously are seated there, you are the last | 


alternate to be sworn, and low and behold you 


are with the IRS. I am sure you understand 
that causes some concern. If you were over 
there in their seats, in their shoes, do you | 
feel that you could rest assured — you know 
your mind better than anyone -— that they 
woald get a fair and impartial trial at your ; 
hands? 

ALT. JURCR #2: Yes, sir. 

MR. DOYLZ: All right. The fact the Government is presenting 
the case, and agents from the FBi were being | 
called, and law enforcement officials were 
being called that were in federal service, 
isn't going to cut any weight with you, anf | 
fair in saying that? | 
Yes. 

Is it a,fact that he happens to be in federal 
service, carrying a federal badge giving him 
a head start, as far as credibility is 
concerned? 

ALT. JUROR $2: No. 


MR. DOYLE:: You said you have worked at times with special 


| 
agents that es been in the Intelligence 
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ALT. JUROR #2: 


MR. DOYLE: 


ALT. JUROR ; 


MR. DOYLE: 


ALT. JUROR 


MR. COYLE: 


ALT, JUROR 


MR. DOYLE: 


Division? 
Very seldom, on occasion. 
Why don't I move back here and maybe our 


yoices will carry 30 that Mr. Noel can pick 
them up. I wonder -—— what I am getting at, 


you tell me you are basically in the taxpayer 


| 
information service, is that the idea? | 


Yes. 
That is right at the rederal Building, the 

»? 
new building down ‘iin on Delaware? 
Right. 
Right on the first floor? 
Upstairs, thirteenth floor. 
You are on the thirteenth floor. You said 
from time to time that som= circumstances 
would come up to — incidentally, what floor | 


is the PBI on, do you know? 


Noe 


Okay. From time to time circumstances would 
come to your attention that would require you 
to somehow refer it to somebody in the Intelli- 


gence Division? P 4 | 


Qn occasion we do have something of a suspicious 
| 


nature. 


Okay. Has that happened to you personally, 
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| 
mean that you have experienced and referred — 
A few times. i | 
| 


When you say a few, how many times would that 
be? 
| 


Twice. 


The procedure then, do you call somebody 


specifically in the Intelligence Division or me 
Transfer it over to the Intelligence Division 
i 
and write up a report. eT 
Ckay. When you say something suspicicus, and 


I don't mean to dwell on this -- 


Somenody that hasn't filed in several years, 


| 
| 
| 


you know. They have gotten a jcb, husband an 


wife are working, they haven't filed in a few 
years, and we just put them in touch with the 
Intelligence Division. | 
I take it they would call you in the first 


‘ 


instance and may relate to you that they have 


filed in several years, and would you then 


. 


recommend that they get in touch with the 


Intelligence Division or would you report it? 


ALT. JUROR #2: A lot of eur phone calldS:are monitored ky 


other taxpayer service specialists -~ 1 woul 


say at least half of the phone calls are -=~ 


| 
| 


they usually recommend that I get in touch w th 
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Intelligence, take the taxpayer's name and 
phone number. " 
Okay. What I am trying to get at, after ycu 
had concluced the conversation with the 


taxpayer, you would be the one that would be 


contacting Intelligence and telling thea what! 


‘ 


had been revealed to you on the phone, is that 
| 

the idea? | 

Right. 

Ckay. I appreciate that you have only been 

there ten months, but has this caused you to | 

go into court or to be, for example, in front 

of Magistrate Maxwell or swear out any affi- | 

davits or anything of that sort? 

Hoe | 

Do you anticipate that it might bring you 


into contact with the court as a witness for | 


the Government? 


Noe 

You don't envision that would even happen? 
No doubt. 

Have you received any training for that? 
2o5) o- \ 


You know, namely, that type of investigative | 


activity or testimony? 
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| ALT. JURCR #2: Ho. 
| MR. DOYLE: As Mr. Lombardo sits here today dees hea enjoy| 


the presumption of innocence in your eyes? 


| ALT. JUROR #2: Yes, he does. 
) MR. DOYLE: You have heard me talk with a number of the 
jurors, Mr. Fox, and I am sorry to be éecupying 
| 
so much time as late as this, but this is 
obviously important, you may end up on the 


jary, and you have heard me cover with the 


| 


jurors time and time «gain that what is atieusdts 
involved here, what has seen charged here is | 

| 
a very specific federal statute that has very 
definite elements, the Judge has given an 
example of some five or six of them. If you | 
found that there may have been activity that | 


“you did not agree with, but you were not 


satisfied that all of the elements that the 


| 
Government has to prove had been proven beyord 


@ reasonable doubt, is there anything that ig 
going to stop’ you from returning a verdict 
consistent with that. 

Ho. : . 


You don't feel that you would have to explain 


to your employer? 


Ho, I wouldn’t. 
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| MR. DOYLS: 


afr. JuRCR 


MR. JAY: 


Yes, once in a while. 


You don’t feel that yoo would have to explain: 


” 


yourself to any of your coworkers or members 
of the Intelligence Division? 

Noe 

Any reason at all that we haven't covered in | 
the questioning that you think of as to why | 
you could not sit and be fair and impartial? 
None that I can think of now. | 
We have pretty well covered the waterfront 
with you? 

Yes. 

All right, sir. Thank youe 

Mr. Jay? 


Thank you, your Honor. Mr. Fox, is 


cafeteria at the Federal Building? 


Yese 


Do you ever go in there? 


And do you ever talk to any of the PBI agents 
in the cafeteria? 


No. 


Would you know if it was an PHI agent if you! 


gaw them in tbe cafeteria? 


| 
} 


We are only working part time. I usually g 


some coffee and out. 
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| mR. JAY: 


| ALT, JURCR #2: 
| MR. JAY: 
| ALT. JURCR #2: 


| MR. JAY: 


ALT. JURCR #2: 
MR. JAY: 
| eae couRT: 


MR. BOREANAZ? 


ALT. JUROR #2: 


MR. BOREANAZ: 


ALT. JUROR #2:— 


MR. BOREANAZ? 


ALT. JUROR #2: 


MR. BOREANAZ: 


ALT. JURCR 2: 


MR. BOREANAZ: 


I see. You are just a part time worker? 
Right now I am. “il 

What do you do other than that? 

I'm going to school at night. 


Okay. I think you mentioned something about 


your calls, the calls you take are monitored?) 


There are people over on the side of the ect 
so that each one monitcrs different people 
at different times. 
Listening to the phone call as you are on the! 
line? 

Right. 

Thank you. 

Mr. Boreanaz? 

Do you have some career goals oe objectives 
with the Government? 

I would like to stay with the IRS. 

That is the plan that you have in mind? 
Right now. 

Is your education geared in some way to that 
concept or that plan? 

Accounting. i 

Where are you going to inctnaks 


Canisius College. 


What level are you at? 


yh 
; ; 
uot) he a we FBO 
OFFICIAL REPORTERS. VU. &. orisTricT courrT 
WESTERN OIsTRICT OF NEW YORK 


ALT. JURCR #2: 


| MR, BOREANAZ: 
| Aur, JUROR #2: 
l mR. BOREANAZ: 


| THE COURT: 


| MR. BUMANN: 
| ALT, JUROR #2: 
| MR. HUMANN: 


| ALT. JURCR #21 


MR. HUMANN: 


| ALT, JURCR #2: 


Mastezr‘s in business. 

The concept is to complete your-master's 

to continue that sess the IRS? 

Right. 

That is all. 

Mr. Humann? 

If this were a tax court case would you have 
any difficulty giving the defendants the 
presumption of innocence? ied 
I think I would have — I would think I would 
he able to, yes- In that case it might be a 
little touchy. 

Why? 

I've got my own ideas on taxes; and just — | 
I would think though it really wouldn't matter. 
You might have difficulty? ' | 


| 
I might have, depending on different things 


{ 


that might ccme up. 
Would part of the reason be thatethe witnesses 
on behalf of the Government would be people 
with tax expertise? 

It might be. ¥ 

And they wculd be badaer agents, right? 


Right. 


You realize that there will be federal agents 
~7Q= 
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testifying in this case? 
| ALT, JUROR #2: Right. 
| VR. HUMANE: You still maintain you will have no prejudice 
| for or against these agents? | 
ALT. JURCR #2: No, I don’t think so. 
MR. HUMAN: When you say you don't think so -— 
ALT. JUROR #2: I know I wouldn't. 
MR. HUMANN: You know you wouldn't? 
ALT. JUROR #2: Right. 
MR. HUMANS: When you said before you don’t think so aia | 
you hesitate a bit? 
ALT. JURCR #2: I really — I think I coald be impartial. 
MR. HUMAN: Do you have a little bit of difficulty, thay 
are federal agents, is that right? | 
ALT, JURCR #2: Not really. Ina tax case it would be wana 
it is a touchy subject, the fact they were all 
federal officers wouldn't have anything to | 
do with it. 
X think, Mr. Humann, you have left the tax 


case concept, you are talking about this type 


of case? 


| 
Yes, sir. : - | 


Placing this in that context, as not a tax 
case, do you have any difficulty with the 


presumption of innocence or would you have 
~719= 
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| ALT. 


| THE 


| ALT. 


| THE 


JUROR #2: 


CCORT: 


JUROR #2: 


CCURT: 


NAPLES: 


COURT: 


ENDLER : 


predisposition to believing an PBI agent who 
would take the witness stand becruse of your 
association or otherwise? 

No, sir. 

You are saying that in all honesty and fairness, 


as if you were a defendant charged with this 


‘crime and someone else was being selected for 


the jury? 

Yeo, sir. 

All right. Mr. Naples? 

No questions. 

All right. Any challenge for Mr. Fox? 


Hone for cause for the Government, your Honor, 


(Defense attorneys ccnfer.) 
May I respectfully request a sidekar, your 
Honor? 


Yes. 


(Thereupon an off the record discussion 


at sidebar.) 


All right. Mrs. Brydalski and Mr. Pox, 


you go with the deputy marshal who will 
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you to the room to which you will come 

tomorrow morning at nine o'clock. The reca ining 
jurors are dismissed, with apologies to 
everybody concerned for the late hour, and 

we will let the others of you know when we 


next need to have you back. 


(Thereupon tne jury panel exited the courtroom 


a 


at 6:10 °.M,) 


Your Honor — 

COURT: Now, very early in the game, before the 
defendants had exercised their first challence, 
there was a sidebar challenge of Juror #562, 
Miss Ruth Hacker, who then occupied seat 
Namber 2 in the jury box, for cause, which r 
denied. I suppose that, in view of the later 
history of challenges, that is not pressed, 


‘ 


It is noted on the record. 


Pine. I merely. wish to have it noted that Z| 


did challenge. 


At a subsequent sidebar ccnference there was 


a challenge for cause of Alternate Sumber ae 
Michael Pox, which I also have denied. fr 


assume that you want to take exception te that? 
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Yes, respectfully, I want to. In Light of 


Freee acelin ea kee 


the fact that my challenge for-cause to 


Michael Fox was denied, I would respectfully 


request that the Court allow me an additional! 


peremptory challenge, and point out that there 
| 


will see service by virtue of the commitments| 


is some degree of substantial certainty that 
the alternates, one at least, possibly more, 
with respect to the vacations that have been. 


given to —- at least as I understand it --" 


| 
| 
| 
| 
| 
| 


one of the sitting jurers now. I feel almost: 


certain from my understanding of the time 


\ 
\ 


schedule that Alternate #1 will almost 
certainly ke used, and in light of that x 
am asking for an additional peremptory 
-challenge to be exercised jointly by the 
defendants for the second alternate. 


Well, whatever I might have done earlier in 


that regard, I won't do now, in view of the 
fact that all the jurors have been dismissed. 


t have had no earlier such request and, of 


ares ne we AEE BE 


course, the rule is clear as to the basic 


* | 


number of challenges allowed as to a certain 
number of alternate jurors, and I do deem 


two to be sufficient, as I indicated before and, 
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again, if there had been any inclination on 


the part of the defendants not to be content 
with that numer of alternates, that could have 
been raised earlier. As I recall, the only 


one of the parties or attorneys who said any! 


thing about any additional number was Mr. 


Endler in the conference in chambers, who 


mentioned sort of questicningly whether or 


not I was going to have four alternates. Tf 


of 


told him and everybody at that time that I 
| 


was going to have two. Is there anything 


further you want to pat on the record? 


(No response.) 


Now, obviously, we are not going tc do any- 


thing today on the audibility hearing, and 


I assume that your expert, Mr. Endler, has 
been working along the route that we outlined 
and set for him in our conference this oan 
where he is going through the £ui2 ponerse te 
that you have and is marking.or otherwise 
indicating in there what part of that he is 


going to ke relying upon in his summary or 


expert testimony when and if allowed and, 
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ph Be 
EXCERPTS FROM THE TRIAL TESTIMONY 


THE COURT: Mr. Jay, you have to co whatever you think 


| 


proper in the circumstances fer vour client. | 


i 
r 


My own opinion is that if the jury at this 
point were to decide that there was some inter= 
relationship of Mr. DiCarlo with Mr. Lombardo | 
that there would be sufficient grounds for it. 
You have to take it from there. Let's take 
five minutes. 


1 
| 


(Thereupon the court was in recess at 2:50 P.M.) 


PROCEEDINGS RESUMED, PURSUANT TO RECESS, CCMMENCING AT 3 Pom.) 
| 
(Defendants present, counsel present, jury 
present.) 
“ | 


suca se HELENE JENKINS, called as a witness 


on behalf of the Government, and having been previously duly 


sworn, resumed and testified further as follows: 
I want to note for the record, what we lawyers 
call nunc pro tunc, when-the jury did come in 


to the courtroom at I believe’ about one forty 


| 
| 
| 
| 


today, as anticipated, Juror Number 7, Michael 


’ 
AEN, OAR AE AA ANI LLL ISS 


Mason, was not present, and according to my 


De 
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peor 


earlier indication, Alternate Number 1, Mrs. 
Brydalski, has become since that time Juror 
Number 7. Michael Fox, formerly Alternate 

Number 2, is not Alterrate Number 1. During 


the direct examination of Mrs. Jenkins, she 


made reference to a third individual, other 


than Mr. DiCarlo and Mr. Owezarzak, whom she | 


had observed at her apartment at Windham Court, 


Pid 


an individual whom she said it was made known 


Le 
to her as being a Joseph Lombardy, whom she | 


at one point on one of the two occasions said 
that this individual indicated to her that he | 
lived in the Hickory Hills Apartments, and 
of course, she was not able to identify the 
defendant Joseph Lombardo, and she was not able 
to identify the man she had known at the ‘ink. 


ment as Joseph Lombardo as being anyone here 


in the courtroom. On the basis of that, it is 


‘my decision that this evidence must go out of 
the case, as fax as it relates to any person 
named Joseph Lombardo, with or without the 


Hickory Hill Apartment reference, as being in| 


} 
| 


this apartment on either, as she said, November 


Sth or approxicately 2 week later, November 12%h, 
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1 w2enntran Tin HOLME S, called as a witness on 
| 


behalf of the Government, and having been previously duly 


sworn, resumed and testified further as follows: 


DIRECT EXAMINATICN BY MR. ENDLER (Cont ‘'d.): 


| 
| 
Q. Mr. Holmes, yesterday before we broke for the evening recess 


I was discussing -— we were discussing various wagers that 


you had occasion to see in the transcripts and tapes, do 


you remember that, sir? 


Yes. 


Q. I believe we had gone through various wagers, and you had 


told us what dollar amount, if any, you would attach to 


that? 


A. That is correct. 


Q. And after you had done ‘hat, did you have occasion to go 


through the transcripts anc the tapes with respect 


that had been 


determining the gross amount per day, if any, 
wagered? 


Were you able to make & calculation as to that gross 


amount, sir? 


Yes, xr did. 


Those calculations, sir, were they determined — in other 


words, the final figure that you arrived at for the day, 


was that based on the figures or the wagers you had told 
~86- 
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us about yesterday? 
Yes, they were. 


Sir, did you make a record of these calculations per dzy? | 


Yes, I did, I made notes. 
Without referring to your notes, are you able to tell us 


as to each and every day the exact amount of your calcu- 


lations? 

No, sir, I am not. 

And do you have those notes in front of you, sir? 

Yes, I do. 

Do they reflect your calculations on the gross amount of 


| 


money wagered? 


| 


Yes, they do. | 
This is reflected, at least in your cpinion, from the tapes 
and the transcripts? 
That is correct. 


Sir, did you have occasion to makes any calculations as 


to November 1, 1975, the gross amount, that is? 


Yes, I did. 

Sir, could you tell us what: your opinion reflected as to 
the gross amount of wagers reflected in, once again, the 
tapes and transcripts for November ist? 4 


The total amount of money wagered on November 1, 1975 


was $48,127. 


Did you have occasion, once again, to make any calculation 
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as to November 2, 1975? 
Yes, I did. 
What, in your opinion, were those calculations? 
$16,965 for November 2, 1975. 
Q. Sis -— 
MR, DOYLE: What exhibit is he reading from? 
THE COURT: These are notes. 
BY MR. ENDLER: 
Q. Did you have occasion to make any calculations — 
MR. DOYLE: Are they marked? 
THE COURT: They are not, but I am sure they will be, they 
can be now. 
(Thereupon notes referred to wine marked 
Government's Exhibit 226 for identification.) | 
MR. ENDLER: 


I am returning to you this folder containing papers which | 


has been mrked Government's Exhibit 226. For the record, 
that is the exhibit that you are reading from, your notes 
Yes, it is. 


I believe, sir, I was referring to -~-had you had occasion 
to make calculations with respect to November 3, 1975? | 


Yes, I did. 


=88- 
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What, in your opinion, was the figure, the gross figure | 
1 


you arrived at? 

Por November 3, 1975, it was $8,020. i 
pid you have occasion to make calculations with respect 
to November 7, 1975? 

yes, sir, I did. 

once again, could you give us your opinion as to the gros 
amount of wagers? 

Por November 7, 1975, $9,870. 

Sir, did you have occasion to make some calculations as 
to November 8, 1975? 

Yes, sir. For November 8, 1975, $30,935. 

Did you make a calculation as to November 9, 1975? 

Yes, sir. — November 9, 1975, $41,235. 

Sir, did you have eccasion for November 10, 1975? 


ves, sir. For November 10, 4907S, $12,315. 


And sir, as to November 14, 1975, did you make 4 calcula-.| 


tion? 


November 14, 1975, $8,040. 


As to November 15, 1975. sir? 
November 15, 1975, $25,955. . 

And as to November 16, 1975, sir? 
November 16, 1975, $29,760. 

As to November 17, 1978, six? 


Moverber 17. 1975, $7,985. 


Sir, did you also have occasion to make calculations with | 
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| 


respect to the tapes and transcripts during the month of 


yes, sir, I did. 


Decerber 1975? | 
| 
| 
| 
| 


With respect tc December 1, 1975, could you tell us what 
your calculations show? 
December 1, 1975, $10,755. 


with respect to December 2, 1975, six? 


December 2, 1975, $2,885. 
With respect to December 3rd? 
December 3, 1975, $7,000. 

And December 4, 19757 
December 4, 1975, $4,505. 
December 5, 1975, siz? 
December 5, 1975, $15,810. 
And December 6, 1975? 
December 6, 1975, $10,645. 
And December 7, 1975, sir? 


December 7, 1975, $33,655. 


And December 8th, sir? 
December 8, 1975, $8,875. 
December 9, 1975, sir? 
December 9, 1975, $7,005. 
December 10, 1975, sir? 
Decenuber 10, 1975, $6,985. 


December ll, 1975, sir? 
-90- 
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December 11, 1975, $13,125. 


Now, sir, I believe yesterday you had explained to us a 


Yes. 


definition or a meaning of vig or vigorish? | 
| 
| 


In determining your calculations, which we have gone eines 
as to various amounts wagered per day, could you tell us | 
how, if at all, you figured or did not figure this so-called 
vigorish into these amounts which we have just run through? 
Well, our rule is that we do not include any vigorish when -- 
we figure up a total handle or total amount of money 
wagered, and also 4#, for instance, in what we cali a 
teaser, a one taam teaser wager, it is a two for one, 
meaning that the bettor would have to put up $200 to win 
$100, and since the bettor is risking $200, that could be | 
construed as the amount of wager, but we did not include 
that, we took the $100 figure, and that is the way we 

based our calculation. 


You said in the teaser the bettor or the wagerer has to 


wager really two for one? 


There's three different types of teasers; a six point 


teaser, a ten point teaser, and a fourteen point teaser. 


“rt is also a one team or two team or three team teaser. 


Now, taking a six point teaser, which was primarily what 


\ 
} 
| 


was involved in this case, this is the method to give the | 


bettor a little more -- more points, so that ha had a little 
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PROCEEDINGS IN CHAMBERS AT 1:05 FM. 


ao 


PRESENT: Mr. Garnder, Juror #1, and Mr. Fox, Alternate | 


Juror #1. 
| 


I wanted to talk with the tw of you and find | 


out wnat your gitvations ore on the record 
without the attorneys being present. For the| 
record, wo have Mr. Gardner, Juror 41, and 
Mx. Pox, who is Alternate a1, <I have known 
that Mr. Gardner had a continuing problea, 


which he has been good enough ‘to live with, 
| 
special chores attending his reorganizing the | 
. | 


school bussing for some school a@istrict in 


Lancaster, and I know the schceol season is 


fast upon us. I get some word that you 


a special problem on Tuesday? | 
| 


Yes, sir. Tuesday is the Gay before we start 


| 

‘ } 
} 

back, and I always nave the driver's report | 


the day before for an orientation program. 


I would like very much to be able to be there) 
| ‘ 


gfuescay. When they retusn tha’ day they have 
a chance to view their new routes and go over) 


| 
changes tnat we have had take place éuring the 


| 


sunmner. 
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KR. 


COURT : 


GARDSER : 


CCURT : 


GARDNER: 


GARDNER : 


THE COURT: 


MR. 


GARDNER: 


School starts Wednesday? 

That is right. 

And what time is your meeting set for? 

Nine o'slock Tuesday morning. 

How long would it last? 

Ch, probably until kayond eleven thirty or 
80. 

That long a meeting? 

Yes, sir. What they will do, after the meeting 
is over they take their runs, take the vehicles 
out, familiarize themselves with the run. 
After eleven thirty. 

Yes, six, after eleven. Usually thet is what) 
we try to hold to, eleven, Sut generally 5 
will be beyond there. I have authcrizaticn 
to pay them for two hours, for the most part 
iit goes over that. 

Prom what you told me before, you said you 
had quite a number of different routes, I 
can't remember the numbers ycu told me now, 

It 4s forty-four. 

You have that number of drivers? 

Forty-four in the regular group, plus the 


spares, i have a total of fifty-seven crivars. 
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| 
Wno would be attending this indoctrination 


1762 
meeting. What is invelved in the meeting, 


other than the change of routes that you have 


ao 


instalicd? 


\ 


Well, we changed the bus passes, the school 


passes, consicerable change, the mathod of 
picking up the Earl Harkness students. Wore 
mally they were picked up with high school 
students on one pickup throughout the area. 
Now I have a cifferent system, four busses 
sweeping the entire school district, picking _, 
up the Earl Harkness students. Special passes 
involved.this year, I changed the whole pass 
setup. pather than issuing passes to the 
entire student poptliation that are entitled 
to ride, I have just changed it this year 


to issue passes to the people on the border 


line streets at the mile anc a half marker. 
New forms, new caily trip sheets, accident 
breakdown procedure, and five or six items 


that I expect to go over with them, plus 


their problems. I had a new job that was up 


for bid that I didn't get a chance to inter- 
view anybedy for to fill “the job, and XI have 


various problems I can’t think of right now. 


All right. Mr. Fox, the indication is that 
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cc A TCC lll lll Cll DD Dl TET 


THe CCURT: 


MR. FOS: 


THE COURT: 


MK, POX: 


you have a problem Tuesday? 

Well, I am working part time for the IAS. We've 
got a training class starting Tuescay, it goes 
for about three weexs, 

A three week training course? 

About, a little lese than thiee. There is a 
full time jub orening up, and they take the 
people that -- there has been other training 
courses — theones that have had three train 
courses, they will fi11 that position, then 
they would go to the ones that had two 
courses. I only had one training course, and 
4f xr don't take this one I wili go down to enh 


bottom of the list, and likely I will never 


‘get a fZuli tice job. 


What is the essential nature of being there 


on th. first day? 
The first day, well, there's two classes the | 
first one, and I am scheduled to be in Tuesday. 


| 
I went down to the IRS during lunch and they 


} 


said they would allow me to.start Wednesday 


at noon, if I could -— if I was done I could | 


start Wednesduy at noon in the second class or 
probably Thurscsy, I could skip Tuesday and 


Wednesday, if I could get in there Thursday 
-95~- 


that would probably be all right. The first 
day is usually handing out the materiai. 
All right. That gives me a grasp of the 
situation then. I will see what we are going! 
to do on it. You can walk right out here and_| 
go out to the hali and go down the stairway | 


or the elevator. I will he caiiing you up- | 


stairs soon. 


PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 1:15 Pi} 


(Defendants present, counsel present, jary 


i 
: 
i 
: 
t 
i 


absent.) 


As I got back froa lanch, gentlemen, I was 


apprised of a juror problem which I did not 


know the magnitude of, and it \involves Mx. 


Gardner, wno is Juror #1, and I had knewn 
pretty much from the outset because he had 
come to me at the time we had the jurors come) 


ad 


in and indicated that he had a position of 


responsibility in Lancaster concerning school | 


bussing, and he was in the process of revampiag 
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housecleaning, I don't mean to demean 


it. it is not easy, ladies and santlenen, 


when we are dealing with this length of a tria’ 


and this number of exhibits, and the indesive— 
ness of the jurist as to whether or not documents 
should be in or out, we sometimes lose track 


of whether certain things are in or out, and 


all the attorneys and myself go over that so 
Mr. Endler knows what I have actually recorded! 


wt 


as being received in evidence, and if he has | 
some disagreement, then we get it straightened! 
out, so that everything that he wants to come | 
in and legitimately should come in as part of 
this case will be in and part of the record 

before he officially closes his case, So that 


need not concern you, the jury. Obviously, I 


will announce to you the result of that, by 


saying to you in your presence and on the 


. Kecord what exhibits have been admitted, so 
you will know that. You know, ladies and 
gentlemen from my comments that I have been 
hopeful that we might have aad fhe case dis- | 

* 


posed of by a week ago today, and it has been | 


no one's fault. Everyone has been doing his 


job and trying to get things in and trying to 


' 
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| 
| 
| 
keep things cut and cross examining and going | 
t 
into details, which are necessery to the case, 

and each lawyer is deing his best possible jon that 
he can for his respective client. As a result, 
we have come to this point where a week later we 


have ended the Government's case. I have been 
| 


assured by attorneys for the defendants that 


while most of them have some evidence, I think 


maybe each has some evidence at this point, -- | 


at | 


they are not bound by what is said, of course, 
but each at this point gives me some indication 


that there will be a brief amount of evidence | 


put in on behalf of each, the totality of 


which should not be more than a half day, but | 


then again you never know. Now, I have not 
polled the jury to find out what the individual 
| 


jurors availability and situations ara, except 


the attorneys know this, of course, I have 


become aware of certain problems that Mr. 


| 
Gardner has, Juror #1, on the morning of | 
| 


Tuesday the 7th, and have becom aware of 
certain problems that Alternate #1, Mr. Fox, | 
has on that day and the follcwing day, but 


these do not, he tells me, become insurmountandle 
‘ 


until he reaches the fourth day of next week,*| 
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| 

| 
namely, the 9th. There is a possibility perhars 


Fond 


of having a week's adjournment in this case, | 
but I decided that that is not a healthy 
situation in a iia of this complexity and 
mney It is going to be difficult even 
with the capable summations of attorneys to 
get all of this pulled together in your mind : 


so that you, pursuant to my instructions, can | 


: | 
properly deiiberate. If we let a week go by, | 


Mend 


a week plus two weekends, it would have to cf 


until the 14th, and that would be ispossible, | 
in my mind. So I have decided that while we 


must close off now, that we will do so only | 


« 


| 


until nine o'clock on Tuesday morning, the 


Tth. ‘Come in at that itima, Mrs Gardner, if 


your situation changes, fine, I will be de- 


lighted to see you here. If you find that 
you are in exactly the same situation that you 
have elaborated to me, and it is unchanged, 

then I will recognize that you pens be here 


Mr. Fox, in spite of what you told me, you 


See ee 


will be here that morning, and if Mr. Gardner 


is not here, I am going to have to put you 


G. 


in his place in the box. I will expect ea 


of the other jurors here at that time, atn 
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‘and it should be that we would complete the 
il 

evidence on that morning, and then in the 

afternoon proceed to the summations of counsel 


and to my instructions, which unfertunately 


all of this I know is going to take us to 
probably somewhere in the area of five 
Co six thirty at nicht on Tuesday, and 
that time the case could be handed to you and, 
subject to your cwn decision on it, you would |, 
then be hclding as a group, with someone | 
selected tc speak for you, subject to your 
own decision, and it would be my suggestion 
that you with or without going to dinner scales 
evening get into some preliminary deliberations 
on the case. That is my own thinking, but, 
aunia. you are the ones that are going to 
decide both the case and your determination. 
My only expectancy is that this case cannot 
fully determined and resolved by you in ane 
evening's sitting starting that late, so that 


at some appropriate time, again subject to 


what vou tell me, we would disbahd for the 


: 
| 


evening and come back on the next morning, and 
Wednesday, this would te the 8th, when you 


| 
Would continue your deliberations and hopefully / 
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on that day then come to your verdict, That 


is the full exposition, that is where we stand, 
| 


that is all we can do about that. Now, we have 


! 
a long weekand, we won't be back until Tuescay 


morning, so again it is much more important, 


even though you have heard all the Government's 
| 


case at this point, and you are perhaps ina | 
position to come to soma decision on the basis 
ik 


of what the Government has put in, neverthelaass, 
| 


f 


you have not heard what the defense will put 
in by way of evidence, you have nct heard the | 
arguments of eenineel; you have not heard my ‘ 
instructions. So keep your minds open on all | 
ef the issues in the case, do not discuss it | 
among yourselves, and most importantly, do 


not talk about it with anyone else. I will 


sea you Tuesday morning. 


{Thereupon the jury exited the courtroom at 


5:05 P.M.) 


Your Honor, I think you ihdicated earlier that 


you might be in a position to rule on our 


requests to charge. Since we are going to be | 


| 
| 
| 


summing up on Tuesday, I would like to have the 
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